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THE  OECD  MODEL  TAX  CONVENTION  AND  DEVELOPING  COUNTRIES:  HELP  OR 

HINDRANCE? 

Visiting  Professor  Eduardo  Baistrocchi 

The  international  tax  regime  is  based  on  a  delicate  consensus  among  nations,  which 
has  developed  since  the  1920s.  This  regime  has  evolved,  since  the  end  of  World  War 
II,  into  an  elaborate  system  of  widely  accepted  compromises  embodied  in  tax  treaties 
that  are  mostly  based  on  the  OECD  Model  Tax  Convention  on  Income  and  on  Capital 
(OECD  MTC). 

This  course  explores  one  of  the  most  pressing  issues  in  international  tax  law  and 
policy:  the  impact  of  the  OECD  MTC  on  the  structural  design  of  developing 
countries'  international  tax  law.  The  course  focuses  on  two  main  questions:  Why  has 
the  OECD  MTC  been  so  influential  on  the  developing  countries'  tax  treaty  network? 
To  what  extent,  if  any,  does  this  model  help  developing  countries  to  foster  foreign 
direct  investment  into  their  jurisdictions?  The  South  American  tax  treaty  network  is 
used  as  a  case  study  for  addressing  these  questions.  The  trend  towards  tax  treaties  in 
South  America  is  analysed,  specifically  the  Andean  Pact  and  the  OECD  MTC  as 
applied  by  this  region's  largest  countries.  Some  specific  differences  and  special  issues 
in  tax  treaties  in  the  region  are  presented  and  discussed.  The  current  transfer  pricing 
litigation  in  South  America  is  thoroughly  analysed  with  the  goal  of  identifying  its  tax 
policy  implications. 


Lecture  1-  The  Strategic  Structure  of  the  International  Tax  System 
Readings: 


-Eduardo  Baistrocchi,  The  Strategic  Structure  of  International 
Taxation,  Universidad  Torcuato  Di  Telia  Working  Paper. 

-Yariv  Brauner,  An  International  Tax  Regime  in  Crystallization  - 
Realities,  Experiences  and  Opportunities,  Tax  Law  Review,  Volume 
56:  2003,  pp  259-328. 

http://papers.ssrn.com/sol3/papers.cfm7abstract  id=3 1 5685 

Lecture  2-  The  International  Tax  System  and  Developing  Countries 

-Tsilly  Dagan,  The  Tax  Treaty  Myth,  Journal  of  International  Law  and 
Politics,  Vol.  32,  N°  939,  2000. 

http://papers.ssrn.com/sol3/papers.cfm7abstract  id=379 181 

Lecture  3-  Tax  Treaties  and  Foreign  Direct  Investment  in  Developing  Countries 

-  Ronald  B.  Davies,  Tax  Treaties  and  Foreign  Direct  Investment: 
Potential  vs.  Performance,  (forthcoming)  International  Tax  and 
Public  Finance,  12  (1),  pp.  1-28. 


-Blonigen,  Bruce  A.  and  Davies,  Ronald  B.,  "Do  Bilateral  Tax  Treaties 
Promote  Foreign  Direct  Investment?"  (June  1,  2001).  University  of 
Oregon  Economics  Working  Paper  No.  2001-12. 

http://ssrn.com/abstract=445964 

Lecture  4 -  Transfer  Pricing  and  Developing  Countries 

-Charles  Me  Lure  Jr.  Transfer  Pricing  and  Tax  Havens:  Mending  the 
LDC  Revenue  Net 

http://isp-avsps.gsu.edu/academics/conferences/conf2004/Mclure.pdf 

-Transfer  pricing  litigation  in  Latin  America:  an  overview. 

Additional  Readings: 

-Juan  Martin  Jovanovich  et  al,  Transfer  Pricing  in  Latin  America,  Tax 
Notes  International,  (May  3,  2004),  pp  495-  508. 

Lecture  5-  Transfer  Pricing  and  Developing  Countries:  Tax  Policy  Implications 


-Eduardo  Baistrocchi,  The  Arm 's  Length  Standard  in  the  XXL  Century: 
A  Proposal  for  Both  Developed  and  Developing  Countries,  Tax 
Notes  International,  Vol.  36,  No.  3  (October  18,  2004),  pp.  241-55. 

-Fox,  William  F.,  and  Michael  J.  McIntyre,  Globalization  and  Tax 
Design  in  Developing  Countries,  34-39 
http://wmvl.worldbank.org/publicsector/tax/AprilMav2003Seminar/FoxMcIntvrePaper.pdf 

Lecture  6-  Abuse  of  Tax  Treaties  and  Developing  Countries. 

-Union  of  India  (UOI)  and  Anr.  vs.  Azadi  Bachao  Andolan  and  Anr, 
Supreme  Court  of  India,  decided  on  May  31,  2002 

-Ronal  Evans,  The  Expanding  Role  of  Income  Tax  Treaties  in 
Planning  Latin  American  Ventures,  Tax  Notes  International, 

September  25,  2000. 

http://taxbase.tax.org/taxbase/ta5.nsf/WP/WTDFrame?OpenDocument&login 
Additional  Readings: 

-Jayanthi  Iyengar,  Mauritius  Tax  Loophole  Under  Scrutiny,  Asia 
Times, 

http://www.globalpolicv.org/nations/corrupt/2002/1205mauritius.htm 
Lecture  7-  Using  the  Tax  System  to  Promote  Developing  Countries 


-Yoram  Margalioth,  Tax  competition,  Foreign  Direct  Investments  and 
Growth:  Using  the  Tax  System  to  Promote  Developing  Countries,  23 
Va.  Tax  Review,  161  (2003) 


Bart  Kosters,  The  United  Nations  Model  Tax  Convention  and  Its 
Recent  Developments ,  Asia-Pacific  Tax  Bulletin,  January /February 
2004.  http://www.unpan.org/analvtical  report.asp 


Lecture  8-  The  I nternational  Tax  System  in  2 1st  C entury:  Some  Implications  f  or 
Developing  Countries 


-Reuven  Avi  Yonah,  Globalization  and  Tax  Competition:  Implications 
For  Developing  Countries,  unpublished  manuscript. 

-Ian  Roxan,  Limits  to  Globalisation  -  Some  Implications  for  Taxation, 
Tax  Policy  and  the  Developing  World,  unpublished  manuscript. 


